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RESPONDENT’S BRIEF

Issue
Has Funderburg failed to establish that the district court abused its discretion, either by
imposing concurrent unified sentences of three years, with one and one-half years fixed, upon
her guilty pleas to unlawful possession of a firearm and felony DUI in case 46050, or by
revoking her probation in case 46049?

Funderburg Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Funderburg pled guilty to possession of methamphetamine, misdemeanor DUI, and
possession of drug paraphernalia in case 46049 and, in November 2016, the district court
imposed a unified sentence of four years, with two and one-half years fixed, but suspended the

sentence and placed Funderburg on probation for three years.

(46049 R., pp.68-70. 1)

In

February 2018, Funderburg admitted to violating some of the conditions of her probation in case
46049, and also pled guilty to unlawful possession of a firearm and felony DUI in case 46050.
(46049 R., pp.57-59; 46050 R., pp.40-42.) Pursuant to a plea agreement, the parties agreed to
jointly recommended concurrent unified sentences of five years, with two and one-half years
fixed, for both offenses in case 46050, to run concurrently with the sentence in case 46049. (Tr.,
p.20, L.22 – p.21, L.9.) The agreement also contemplated that Funderburg would be free to
argue for probation, while the state would be free to argue for retained jurisdiction. (Tr., p.21,
Ls.2-4.) The district court imposed concurrent unified sentences of three years, with one and
one-half years fixed, for each offense in case 46050, revoked Funderburg’s probation in case
46049, and retained jurisdiction in both cases. (46049 R., pp.57-59; 46050 R., pp.40-42.)
Funderburg filed notices of appeal timely, under the prison mailbox rule, 2 from both the
judgment of conviction in case 46050 and the order revoking probation in case 46049. (46049
R., pp.44-48; 46050 R., pp.31-35.)
“Mindful of the invited error doctrine, and that Ms. Funderburg received a lesser sentence
than requested,” Funderburg nevertheless asserts that her sentence in case 46050 is excessive in
light of her desire to be there for her children and husband, acceptance of responsibility,
“significant progress in vocational rehab,” and desire for substance abuse treatment.
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The clerk’s record is contained in three pdf documents. Citations to “46049 R.” refers to
“Funderburg Appeal–Clerk’s Record – 1.pdf.” and citations to “46050 R.” refers to “Funderburg
Appeal-Clerk’s Record – 2.pdf.” The pdf document, “Amended Clerk’s Record Appeal.pdf” is
not cited in this brief.
2

Under the “mailbox rule,” notices of appeal and post-conviction petitions filed by inmates are
deemed to be filed on the date they are delivered to prison officials for filing with the court.
State v. Lee, 117 Idaho 203, 786 P.2d 594 (Ct. App. 1990), cited with approval in Munson v.
State, 128 Idaho 639, 917 P.2d 796 (1996).

2

(Appellant’s brief, pp.4-5.) Funderburg’s claim of an abuse of sentencing discretion is barred by
the doctrine of invited error.
It is well established that a party is estopped, under the doctrine of invited error, from
complaining that a ruling or action of the trial court that the party invited, consented to or
acquiesced in was error. State v. Castrejon, 163 Idaho 19, 21, 407 P.3d 606, 608 (Ct. App. 2017)
(review denied Jan. 4, 2018) (citations omitted). This doctrine applies to sentencing decisions as
well as to rulings during trial. Id. The purpose of the invited error doctrine is to prevent a party
who caused or played an important role in prompting a trial court to take a certain action from
later challenging that action on appeal. Id. at 22, 407 P.3d at 609 (citing State v. Blake, 133
Idaho 237, 240, 985 P.2d 117, 120 (1999)).
On appeal, Funderburg acknowledges, that she “received a lesser sentence than
requested.”

(Appellant’s brief, p.5.)

Because Funderburg received a lesser sentence than

requested, she cannot claim on appeal that the district court abused its discretion. Therefore,
Funderburg’s claim of an abuse of sentencing discretion is barred by the doctrine of invited error
and the district court’s judgment of conviction and sentences in case 46050 should be affirmed.
“Mindful of the mootness doctrine,” Funderburg next asserts that the district court abused
its discretion by revoking her probation in case 46049. (Appellant’s brief, pp.6-7.) The issue
Funderburg raises is moot because, as Funderburg acknowledges, the district court has already
granted the relief to which she claims she was entitled.
“An issue becomes moot if it does not present a real and substantial controversy that is
capable of being concluded by judicial relief.” State v. Barclay, 149 Idaho 6, 8, 232 P.3d 327,
329 (2010) (quotations and citations omitted). Although the district court revoked Funderburg’s
probation and retained jurisdiction upon finding that she violated some of the terms of her
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probation in case 46049, it subsequently placed her back on probation at the conclusion of the
retained jurisdiction program. (46049 R., pp.14-15; 46050 R., pp.10-11.) Thus, even if this
Court were to determine that the district court erred by not immediately reinstating Funderburg’s
probation upon finding violations, such a determination would have no practical effect upon the
outcome of the case because the district court already granted the very relief to which
Funderburg claims she was entitled – probation. Funderburg’s claim is, therefore, moot and this
Court must decline to consider it.
Conclusion
The state respectfully requests this Court to affirm the judgment of conviction in case
46050, and the order revoking probation in case 46049; alternatively, the state requests that this
Court dismiss Funderburg’s appeal in case 46049 because the issue she raises is moot.

DATED this 2nd day of January, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
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